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Bradl ey J. and Barbara S. Cotner sold their home to Dougl as
Carr on a standard form | and contract on Septenber 15, 1981, which
requi red the purchaser to pay to the sellers $220.64 in nonthly
installments until the $17,600 bal ance of the $22, 000 purchase price
was paid. The balance earns interest at 11% per annum On Decenber
21, 1984, the Cotners obtained a judgnment of forfeiture in the state

district court; on March 21, 1985, the debtor filed his petition for



relief under Chapter 13 of the Bankruptcy Code.

CONVEYANCE BY LAND CONTRACT I N M CHI GAN

This case arises out of a sale of real estate on | and
contract; under this node of conveyance, the vendee obtains the right tc

possession of the prem ses, while the vendor retains the deed as

security for paynent. 1n re Britton, 43 B.R 605 (Bankr. E.D. M ch.
1984). If all goes according to plan, after the entire purchase price
is paid, the vendor has a duty to deliver the deed to the vendee. A
princi pal advantage of these transactions is that the purchaser may
purchase realty w thout the necessity of obtaining nortgage financing.
Such seller-financed sales are common in M chigan and, indeed, they are
recogni zed by statute. Two separate nmeans of enforcing |and contracts
have been enacted by the M chigan Legislature.

First, the seller has the right to bring an action for
forecl osure of the land contract. M ch. Conp. Laws 8600.3101-3180;
Mch. Stat. Ann. 827A.3101-3180.! |If the contract permits it, upon the
default of the purchaser the seller will usually first accelerate the
bal ance due and then bring suit in the Circuit Court requesting a

judgment confirm ng the accel erated bal ance and ordering the sal e of

the property to satisfy the judgnent. Guskin v. Fisher, 405 Mch. 51

This statute is entitled "Foreclosure of Mrtgages and
Contracts”. Mortgagees have an additional renedy contained in a
separate statute entitled "Foreclosure of Mrtgages by
Advertisenent”, Mch. Conp. Laws 8600. 3201-3280; M ch. Stat. Ann
8§27A. 3201- 3280.



63 n. 6, 273 N.W2d 893 (1979). If the value of the property has
substantially depreciated during the termof the contract, and if the
purchaser is otherwi se collectible, this method may result in a benefit
to the seller, in that a deficiency balance will be collectible against
t he purchaser as would any other nmoney judgnent. 1d. However, this
remedy has been criticized as being, when conpared with the other

statutory remedy to be discussed bel ow, "cunmbersome, |engthy and

therefore frequently ineffectual.” 1d. at 59. "There is no reason to
burden the circuit courts with actions to foreclose | and contracts.
Land contract sellers should not be encouraged to comrence such
proceedings.” 1d. at 63.

Alternatively, the seller nmay use the nore expedi ent nethod
of enforcing its land contract rights through forfeiture and summary
proceedi ngs. This remedy is codified at Mch. Conp. Laws
8600. 5701-5759; Mch. Stat. Ann. 827A.5701-5759.2 A seller nust first
send a purchaser a Notice of Forfeiture in the form prescribed by 85728
whi ch advi ses that the purchaser has 15 days to cure the defaults
spelled out in the notice or the contract will be deened forfeited.
Thereafter, if the defaults have not been cured, the seller may file
suit in a district or circuit court for possession of the prem ses.

G uskin v. Fisher, supra at 59. Trial is on an accel erated schedul e.

°This statute is entitled "Summry Proceedi ngs to Recover
Possession of Realty" and includes the procedure for eviction in
| andl ord-tenant matters as well as the recovery of possession after
forfeiture of |and contracts.



8§5735. If the seller prevails, he or she gets a judgnent. This part
of the enforcenment renmedy is defined as foll ows:

If the jury or the judge finds that the plaintiff is
entitled to possession of the prem ses, or any part
t hereof, judgnment may be entered in accordance wth
the finding and may be enforced by a wit of
restitution as provided in this chapter. |If it is
found that the plaintiff is entitled to possession
of the prem ses, in consequence of the non-paynent
of any noney due under a tenancy, or the non-paynment
of nonies required to be paid under an executory
contract for purchase of the prem ses, the jury or

j udge making the finding shall determ ne the anount
due or in arrears at the tinme of trial which amunt
shall be stated in the judgment for possession. In
determ ni ng the amount due under a tenancy, the jury
or judge shall deduct any portion of the rent which
the jury or judge finds to be excused by the
plaintiff's breach of the | ease or by his breach of
1 or nore statutory covenants inposed by section 39
of chapter 66 of the Revised Statutes of 1846, as
added, being section 554.139 of the Conpil ed Laws of
1948. The statenent in the judgnent for possession
shall be only for the purpose of prescribing the
amount which, together with taxed costs, shall be
paid to preclude issuance of the wit of
restitution. The judgnent may include an award of
costs, enforceable in the same manner as other civil
judgnments for noney in the same court.

85741. Note that this section is witten to apply to | andl ord-tenant
eviction cases as well as to land contract forfeiture cases. This
serves to underscore the fact that the statutory renmedy is only for
possessi on of prem ses after forfeiture of the contract. Durda v.

Chenbar Devel opnent Corp., 95 Mch. App. 706, 710, 291 N.wW2d 179

(1980) .

The next section, 85744, dictates that upon a prescribed

period of tine "after the entry of judgnent for possession" (85744(3))



the court "shall issue a wit commnding the sheriff, or any other

of ficer authorized to serve the process, to cause the plaintiff to be

restored and put in full possession of the prem ses," (85744(1)), if

t he purchaser fails to pay the judgnment amount within the applicable
time period. (Enphasis added). Where the purchaser has paid 50% or
nore of the purchase price, that period is six nonths; otherwise, it is
90 days. Again, note that the wit of restitution is directed toward
obt ai ni ng "possession”. |If the purchaser tinely pays the judgnment
anpunt, to either the vendor or the court, no wit nmay issue and the
contract is reinstated to its pre-default status. 85744(6); Birznieks

v. Cooper, 405 Mch. 319, 275 NW 2d 221 (1979); VanEl sacker v.

Erzberger, 137 M ch. App. 552, 357 NNW 2d 891 (1984); Tenney V.
Springer, 121 Mch. App. 47, 328 NNW 2d 566 (1982). Noteworthy is
that forfeiture does not permt acceleration of the full balance of the

| and contract, 85726, Guskin v. Fisher, supra; Durda v. Chenbar

Devel opnent Corp., supra, and that, therefore, the purchaser's only

burden even after judgnent is to cure the defaults and to pay the court
costs, if taxed.

In the case at bar, the Cotners followed the forfeiture and
sunmmary proceedi ngs route and obtained a judgnment of forfeiture and
possession in the conpetent state court. M. Carr filed his voluntary
petition for relief under Chapter 13 on the 90th day of the redenption
peri od.

The debtor clainms that the Bankruptcy Code gives himthe



opportunity to pay the arrears and reinstate the |land contract. The
sellers claimthat the expiration of the redenption tinme cut off the
purchaser's right to cure the default and reinstate the contract. The
determ nati on of whether the debtor still possesses this right requires
consi deration of 88362 and 1322 of the Bankruptcy Code; exam nation of
state statutory and case |law interpreting and defining |land contracts
and the remedy of forfeiture and sunmary proceedi ngs; and
interpretation of a variety of bankruptcy |aw decisions, especially the

recently decided Court of Appeals decision inlnre denn, 760 F.2d

1428 (6th Cir. 1985).

In denn the Court of Appeals held that a debtor's right to

cure a default in a debt secured by a security interest -- in that case
a nortgage -- in his or her principal residence ceases when the property
is sold at a foreclosure sale. It also held that neither the automatic

stay of 8362(a) nor the court's inherent equitable power under 8105 of

t he Bankruptcy Code is effective to toll the running of a redenption
time after the sale has been conducted. The difficulty we face

here is that in a land contract forfeiture no sale is ever conducted.
The novant argues that we should equate one of the inportant dates in tft
forfeiture continuum as the "date of sale"” in denn. The debtor argued
that denn is sinply not applicable to these situations, and even if it
is, we should equate the sale in Genn to the issuance of a wit of
restitution in the forfeiture situation.

Al t hough | and contracts are, strictly speaking, agreenents



whi ch m ght be called executory until paynments are conpleted and the
deed transferred, such conveyances have been treated as security
devices, creating a security interest in the vendor, both in practice

and in the courts of this state. In re Britton, supra; Barker V.

Klingler, 302 Mch. 282, 4 NNW2d 596 (1942); Hooper v. Van Husan, 105

Mch. 592, 63 N.W2d 522 (1895); Rothenberg v. Follman, 19 Mch. App.

383, 387, 172 N.W2d 845 (1969). Thus, the land contract at issue
constitutes a "security interest in real property that is the debtor's
personal residence" as that termis used in Bankruptcy Code 81322(b)(2).
There are four significant dates in the Iand contract forfeiture
process: (1) the 16th day after the notice of forfeiture is served on
the purchaser; (2) the date the judgnent of forfeiture and possession
entered; (3) the expiration of the period of redenption; and (4) the
date the wit of restitution is issued. For the reasons which follow,
we choose the date on which the applicable period of redenption expires
as the cut-off date for the exercise of the debtor's right to cure
defaults and reinstate the |l and contract.

Theoretically, the land contract ceases to exist and the
seller is therefore entitled to possession on the 16th day after the
service of the notice of forfeiture on the purchaser, if the default is
not cured within that time. Durda, 95 Mch. App. at 710. However, the
remedy of eviction cannot be exercised until the wit of restitution
i ssues, and pursuant to 85744(3), no wit can issue until after a

| awsuit is comenced and won and the period of redenption has expired



wi t hout exercise. |d. at 712; Gruskin, supra. Even though a judgnment

of forfeiture has been entered, the rights of the parties are not
i mmut abl e. Section 5750 of the statute provides that a judgnent of
forfeiture

does not nmerge or bar any other claimfor
relief, except that a judgnment for possession after
forfeiture of an executory contract for the purchase
of prem ses shall nerge and bar any claimfor noney
payments due or in arrears under the contract at the
time of trial and that a judgnent for possession
after forfeiture of such an executory contract which
results in the issuance of a wit of restitution
shall also bar any claimfor noney payments which
woul d have becone due under the contract subsequent
to the tine of issuance of the wit

Unli ke a foreclosure sale, then, the forfeiture judgnment does not
term nate the parties' rights under the contract. The seller may choose

ot her renedies, cf. Gruskin, supra at 67. Likew se, the buyer's tinely

paynment of the judgnent amount within the period of redenption actually
reinstates the land contract and effectively vacates both the notice of

forfeiture and judgnment. Birznieks v. Cooper, supra; VanEl sacker v..

Er zberger, supra; Tenney v. Springer, supra. Thus, the parties are put

back into their original contractual relationship which my continue for
the duration of the |and contract.

It is here where the difference between G enn's date of sale
and the 16th day after the service of the notice of forfeiture is
apparent. When the |land contract purchaser tinely redeens, the parties

are put back into the status quo ante the original contractual default.

When a nortgagor redeens the property after a foreclosure sale, the



original contract of nortgage is not resurrected: upon the sale, the
nortgage irrevocably ceases to exist, as it is satisfied by the

purchaser's paynment. |n re James, 20 B.R 145, 148, 9 B.C. D. 208

(Bankr. E.D. Mch. 1982). Instead, a third interest, that of the
purchaser at the foreclosure sale arises, and the nortgagor's paynent
of the redenption price does nothing except return to the purchaser his

i nvestnent with statutory interest. 1n re Young, 48 B.R 678, 12 B.C. D.

1263, 12 C.B.C. 2d 983 (Bankr. E.D. Mch. 1985). The nortgagee has
recei ved whatever it is ever going to receive out of the property at
time of the sale itself and none of the redenption price is paid to it.
Because of the distinctly different |egal and practical effects or the
exercise of the right of redenption in these different types of
remedi es, the attenpt to equate the 16th day after the service of the
notice of forfeiture with the sale in a foreclosure is analytically
f 1 awed.

Qur rationale may be criticized on the ground that it relies
too heavily on the intricacies of state property law. After all, in
G enn, the court explicitly avoided

any effort to analyze the transaction in terns
of state property |law. Modern practice varies so
much fromstate to state that any effort to satisfy
the existing concepts in one state may only create
confusion in the next. Thus, in construing this
federal statute [11 U.S.C. 81322(b)], we think it
unnecessary to justify our construction by holding
that the sale "extinguishes" or "satisfies" the
nortgage or the lien, or that the nortgage is
sonehow "nerged” in the judgnment or in the deed of
sal e under state | aw.




760 F.2d at 1436 (enphasis added). Instead, the court nade a policy
decision that the line be drawn at the sale. [Id. at 1435. W do the
sane when rejecting the earliest significant date in the forfeiture
continuum Were we to hold that the purchaser | oses the val uable right
under 81322(b) to cure the default and reinstate the contract, we woul d
encourage purchasers to file bankruptcy far too early. Potentially
valid state | aw defenses woul d never be heard in the courts of conpetent
jurisdiction; the purchaser wouldn't dare take the risk, because if its
def enses are rejected, not only would its contract be forfeited, but it
woul d 1 ose the valuable right to seek effective relief in bankruptcy
court. Well-counseled | and contract purchasers would be advised to file
Chapter 13 or Chapter 11 within the 15 days allowed in the notice of
forfeiture. Only then would they be assured of the opportunity to
stretch out the period of cure in a plan.?3

For the sane reason, we reject the fixing of the date of the
entry of the judgnment of forfeiture and possession as the deadline for
exercise of the debtor's right to cure a default under 81322(b). Here,
too, an adverse judgnent would not only determ ne the state | aw i ssues
but woul d emascul ate the vendee's right to bankruptcy court relief.

Once a state court judge had determ ned the anmobunt of the default and

3SMor eover, as the instant |land contract forfeiture renedi es
herein are creatures peculiarly of the law of the State of M chi gan
and as, unlike the Court of Appeals, we are a court |ocated solely
within that state and have few, if any, duties to other states, we
may not shirk our duty to interpret the sellers' enforcenent rights
i n bankruptcy nerely because they may be alien to the jurisprudence
of other states.



established the redenption period, 81322(b) of the Code would be
virtual ly usel ess.

The Court of Appeals "despair[ed] of finding any clear-cut
statutory | anguage or legislative history that points unerringly to a
construction of the statute that is free fromchallenge.” 1d. at 1435.
Instead, it reached a "pragmatic" result -- "one that . . . works the
| east violence to the conpeting concerns evident in the | anguage of the
statute but also one that is nost readily capable of use.” In reaching
its result, the court exam ned the conpeting policy concerns in tension
in the statute. These concerns were the possible effects the bankruptcy
| aw m ght have upon the residential real estate nmarket and the conpetincg
obj ective of permtting homeowners to keep their hones through a chapter
proceeding. 1d. at 1433-1434. It determ ned that

any particular result often reflects the val ue
j udgnment of the particular court as to which of the
two conpeting values should predom nate, or at | east
which is nore attractive under the specific facts of
the case at hand. All courts agree that at sone
point in the forecl osure process, the right to cure
default is irretrievably |ost; however, the statute
itself provides no clear cut-off point except that
whi ch the courts my seemfit to create. The closer
that point of finality is to the beginning of the
process, the greater is the protection accorded the
nort gage hol der, and, hence, the nore attractive the
home nortgage becones as an investnent. Conversely,
the further down the line the court can reach to
protect the debtor fromthe consequences of his
default, the better the debtor's needs are net by the
Chapter 13 proceedings, and the nore attractive those
proceedi ngs beconme to such debtor.

Id. at 1435. By drawing the line at either the 16th day after the



notice of forfeiture or the date the judgnment of forfeiture and
possession enters, we would be tipping the balance, we believe, too far
in favor of the sellers.

This | eaves the expiration of the redenption period and the
date the wit of restitution is issued as possible cut-off points. In

In re Chester R. _MFadden, Case No. 84-01877-BE (March 22, 1985, E.D.

Mch.), a recent unreported decision, | stated my opinion that a | and
contract purchaser who files a Chapter 13 may cure the arrearage and
reinstate the land contract if the petition is filed any time prior to
the issuance of a wit of restitution. That opinion was unnecessary to
the result achieved there since the purchaser had filed for bankruptcy
relief within the 90-day period of redenption; | could have sinmply held
that the debtor was tinmely because the redenption period itself had not
expired by the tinme he filed.*# The opinion relied heavily upon dictum
in Guskin which stated that the |and contract is not deened forfeited
until the "issuance of the wit of restitution". Guskin, 405 Mch. at
67. The novant has argued strenuously that the court over-enphasi zed

this dictum and that the true state of Mchigan |law on the topic is

ASimlarly, inlnre Kelly, B.R. ___ (Bankr. E.D. M ch.
1984), the court stated that "[t]he effect of a | and contract
vendor's election to take possession of the property is akin to a
nortgagee's bid of the full nortgage indebtedness at a foreclosure
sale. In each case, the indebtedness ceases to exist. Kelly at
(Enphasis added.) This |anguage could be construed as inplying that
it is the vendor's affirmative action that extinguishes the vendee's
right to cure defaults. However, any inference to that effect is
purely dictum as the parties had nutually and formally agreed to
extend the redenption period, and the extension was still in effect
when the rel evant events transpired.




found i n Durda.

Gruskin v. Fisher was a case wherein the seller had started

al ong the land contract forfeiture process: it sent notice of
forfeiture and the purchaser tendered possession and a deed to the
prem ses. However, the seller rejected the tender and el ected to pursue
foreclosure in order to seek a deficiency judgnment against the
purchaser. Since no suit for summary proceedi ngs had ever been
commenced, the obtaining of a wit of restitution was never in issue or
avai l able to the seller. The purchaser argued that once the notice of
forfeiture had been served and possession had been tendered, an
irrevocabl e el ection had been made precluding the seller frombringing e
foreclosure action. The Suprenme Court held that "while the seller may
not accept or take possession and still seek noney damages, he may, ever
after sending notice of forfeiture, refuse tender of possession and
ei ther commence an action for noney damages or for foreclosure of the
| and contract.” |d. at 57-58. Its rationale was that the sending of
notice of forfeiture of a land contract is nerely the first step in the
obt ai ni ng of possession through the commencenent of summary proceedi ngs;
furthernmore, "sending notice of forfeiture does not under the | aw today
[as opposed to at common |aw] effect a forfeiture. The purchaser is
protected by the [summary proceedi ngs] statute fromthe effect of the
notice of forfeiture.”

This Court seized upon dictum contained in that opinion to

determ ne that the |land contract forfeiture process is not concl uded



until a wit issues. Upon further consideration, the novant here has
convinced us that the opinion is erroneous. As can be seen clearly in
the statutory sections dealing with the renedy of summary proceedi ngs,

and as recogni zed even in Gruskin, supra at 58,5 the wit of restitution

does not hing but effectuate possession in the rightful party. |If
possessi on has been peaceably returned to the seller prior to the seller
seeking the wit of restitution, or if the property consists of one or
nmore uni nproved tracts actually possessed by no one, there is no |egal
or practical need for the seller to waste tinme and noney® to obtain a
wit. Instead, the practice is to nerely record an affidavit with the
Regi ster of Deeds indicating that the redenption period has expired

wi t hout paynment. Land title insurers in Mchigan will pass title on

such an affidavit without the necessity of a wit of restitution

The court stated: "While the statute precludes a | and contract
seller fromseeking a deficiency judgnent if [enphasis in original]
he obtains a wit of restitution and (by inplication) if he otherw se
obt ai ns possession of the prenises [enphasis supplied], it does not
in terns require that result where he has nmerely announced forfeiture

of a land contract." |Indeed, the author had reached that sane
conclusion in an earlier opinion. In In re Kelly, supra note 5, this
Court, comenting on Gruskin v. Fisher, noted that, "forfeiture does
not actually occur . . . until the vendee actually surrenders
possession . . . or until a wit of restitution is issued by the
district court. 1d. at _ (enphasis supplied). 1In retrospect, the

Court's first inpression that there are alternative neans of
conpleting a forfeiture, that is, by wit of restitution or by
ot herwi se peaceably obtaini ng possession, was the correct view.

A writ of restitution nmust be requested in pleading form and
must be acconpani ed by a fee of $5.00. Mch. Conp. Laws
8600. 5757(4); Mch. Stat. Ann. 827A.5757(4). The prescribed fee for
service of a wit of restitution is $20.00 plus m | eage and expenses.
M ch. Conp. Laws 8600.2559(1)(m; Mch. Stat. Ann. 827A. 2559(1)(m.



appearing on record. Were we to hold that a wit of restitution nust
enter prior to the forfeiture being fully effectuated, we would be

ef fecting a substantial change in current practice in this state for no
apparent purpose. The bankruptcy court should not require parties in
state practice to do useless acts nerely to protect against the

eventual ity of a bankruptcy by one of the parties. Butner v. United

States, 440 U.S. 48, 55, 99 S. Ct. 914, 918, 59 L.Ed.2d 136 (1979);

Lewis v. Manufacturers Bank, 364 U. S. 603, 609, 81 S. Ct. 347, 350, 5

L. Ed. 2d 323 (1961); cf. Spilman v. Harley, 656 F.2d 224, 227 (6th Cir.

1981).

We choose the date on which the applicable period of
redenption expires as the cut-off for a debtor's exercise of its
bankruptcy law right to cure arrearages and reinstate the nornal
maturity of the land contract for a variety of reasons. The Sixth
Circuit selected the sale date as the cut-off in nortgage foreclosure
situations for practical reasons. denn, 760 F.2d at 1435- 36.

(a) The language of the statute is, to us, plainly
a conprom se, as we have earlier nmentioned. Picking
a date between the two extrenes, is |likew se a
conprom se of sorts.

We, too, are "picking a date between the two extrenes".

(b) The sale of the nortgaged property is an event
that all fornms of foreclosure, however denom nat ed,
seemto have in common. \Whether foreclosure is by
judicial proceeding or by advertisenent, and
regardl ess of when original acceleration is deened
to have occurred, the date of sale is a measurable,
identifiable event of inportance in the relationship
of the parties. It is at the heart of realization



of the security period.
The date the right to redeema forfeited | and contract expires is
specified explicitly in the judgnment of forfeiture and possession. It
is therefore "a neasurable, identifiable event of inportance in the
relati onship of the parties.”

(c) Although the purchaser at the sale is
frequently the security holder itself, the sale

i ntroduces a new el ement -- the change of ownership
and, hence, the change of expectations -- into the
rel ati onshi p which previously existed.

There is no sale in |land contract forfeitures, but ownership changes
upon the expiration of the redenption period.

(d) The foreclosure sale normally conmes only after
consi derabl e notice giving the debtor opportunity to
take action by seeking alternative financing or by
negotiating to cure the default or by taking

advant age of the benefit of Chapter 13. Therefore,
setting the date of sale as the cut-off point avoids
nost of what sonme courts have described as the
"unseenly race to the courthouse.” Concededly, no
scheme can avoid that possibility altogether, but
the tinme and notice requirenments incident to nost

sal es at | east provide breathing room and should
deter precipitate action that m ght be expected if
the cut-off date were neasured by the fact of notice
of acceleration or the fact of filing suit.

The expiration of the redenption cones only after the service of a
notice of forfeiture, passage of 15 days, service of a summons and
conpl ai nt, passage of another period of days, trial, entry of judgnent,
and passage in the normal course of either 90 days or six nmonths. W

deemthis to be "consi derable notice."”’

This factor also makes evident why the date of forfeiture is
too early to cut off the vendee's bankruptcy rights. Fifteen days



(e) Any earlier date neets with the conplaint that
the rights conferred by the statute upon debtors to
cure defaults have been frustrated.

As noted above, setting the deadline at any earlier event would
encour age wel |l -advi sed purchasers to file bankruptcy at the first hint
of trouble, thus setting the stage for the "unseenmy race to the
[ bankruptcy] courthouse”. Qur holding therefore encourages attenpts at
i nformal work-outs before the last-ditch bankruptcy filing.

(f) Any |later date nmeets with the objection that it

| argely obliterates the protection Congress intended

for nortgagees of private homes as distingui shed

from ot her secured | enders.
Al t hough the Sixth Circuit spoke only of protection for nortgagees,
t he Bankruptcy Code's | anguage is witten in terns equally applicable
to the rights of land contract vendors whose vendees file for Chapter
13 relief. The relevant section reads:

1322(b). Subject to subsections (a) and (c) of

this section, the plan may -- . . . (2) nmodify the

ri ghts of holders of secured clainms, other than a

claimsecured only by a security interest in real

property that is the debtor's principal residence,

or of hol ders of unsecured clains, or |eave

unaffected the rights of holders of any class of
cl ai nms;

As a land contract vendor is a holder of a "claimsecured only by a

security interest in real property", Britton, supra, it, too, is

entitled to this protection. Fixing the cut-off at the time the wit

of restitution issues will in many cases largely obliterate this

is, in all too many instances, not enough time to receive notice of
possi ble forfeiture or take responsive action thereto.



protection, as wits do not always issue in the ordinary course.

(g) Any later date also brings with it the very

seri ous danger that bidding at the sale itself,

whi ch shoul d be arranged so as to yield the nost

attractive price, will be chilled; potenti al

bi dders may be di scouraged if they cannot

ascertain when, if ever, their interest wll

becone finalized.

This factor is inapplicable to our situation.

The Cotners also raise an additional point. They note that
according to the Flint Board of Realtors, of 1,273 residential sales
in 1985 through May 30, fully 452 or thirty-six percent (36% have
been by Land Contract", that "there is an active secondary market for
the sale of Land Contracts, which in Genesee County at |east, are
regarded nmuch |i ke commercial paper,” and that the real estate
i ndustry considers the expiration of the redenption period as the
i nportant date in the forfeiture continuum when the vendor obtains
the right to possess and, nore inportantly for the realtors, to sel
the property again. This information was neither received nor even
offered in evidence; it was nere assertion of counsel. Furthernore,
such subj ective perceptions and expectations are not susceptible of
enpirical verification. Nonetheless, as argunent, it does have nerit.
Even wi t hout quantifying the percentage of |and contract transactions
in Mchigan or deciding the comrercial expectations of participants in
that market, it is reasonable to assune that parties rely on state

court precedent and | egal practice which inpel the conclusion that

once the date on the judgnent has passed w thout a redenption, the



seller has the right to resell and peaceably repossess the property.
even without a wit of restitution. No overriding federal interest is
served by overturning those legitimte expectations.

In Gllamv. Sanmuels, 32 B.R 393 (E.D. Mch. 1983), the

court held that because the purchaser had lost all rights in the real
property when the |and contract forfeiture redenption period expired,
t he vendors' demand of the tenants that they pay their rent to them
i nstead of to the purchasers was not violative of the automatic stay.
District Judge Cohn recited the facts as foll ows:

On June 24, 1982, in a forfeiture action in state
court, plaintiffs obtained a judgnment agai nst
Samuel s and his wife which entitled themto
possessi on on Septenber 24, 1982 (ninety days
after the judgnment) unless the default was cured
prior to that date. Under Mchigan law if Sanuels
and his wife failed to turn over possession of the
property on Septenber 24 plaintiffs could have
obtained a wit of restitution fromthe state
court which would have commanded a court officer
to renmove Sanuels and his wife fromthe property
and put plaintiffs in possession. Since the
Samuel s only occupied part of the property and
rented other portions to various tenants, the

i ssuance of the wit of restitution would have

al so nmenorialized plaintiffs' right to demand t hat
the tenants pay their rent to plaintiffs.

Id. at 394. The wit was obtained on January 25, 1983, after Ms.
Sanuel s' individual Chapter 13 case, which had been filed on the day
before the expiration of the redenption period, was dism ssed. Before
the wit could be served, however, M. Sanuels filed his own

I ndi vi dual Chapter 13 and sought the protection of the stay, 11 U S. C

8362(a). The bankruptcy judge found the Gllanms in contenpt for



intentionally commtting acts to force the Sanuels to pay rents to
t hem during the pendency of M. Sanuels' Chapter 13 case. Judge Cohn
reversed, indicating that:

Under the law of M chigan the expiration of the

ni nety-day period in which to cure the default
following the judgnment of forfeiture effectively
term nated Sanuels' interest in the property. The
wit of restitution is sinply the |egal nmeans by
whi ch possession is returned to plaintiffs.

Havi ng the sole right to possession and ownership
as a result of the state court proceeding,
plaintiffs only sought to have the rents fromthe
tenants paid to themas was their right. The stay
provisions of 11 U. S.C. 8362 are inapplicable
since Sanuels had no rights in the property.

Id. at 396 (enphasis added). The converse is equally true; when the
purchaser still has rights in the property, the stay provisions of 11
U.S.C. 8362 are indeed applicable. For this reason, we hold that so
| ong as a purchaser has filed bankruptcy prior to the expiration of
the applicable redenption period after a land contract forfeiture
judgnment has been entered, he or she is protected by the automatic
stay, 11 U S.C. 8362(a), i.e., the stay prohibits the expiration of

the redenption period.

We therefore disagree with In re Omens, 27 B.R 946, 10
B.C.D. 444 (Bankr. E.D. Mch. 1983), at least in Chapter 13 and
Chapter 11 cases. That case held that the automatic stay does not
toll the running of the land contract forfeiture judgnment redenption
period, and that the only refuge a debtor or trustee has is the 60-day

extension provided in 11 U S.C. 8108(b). Since that case was a



Chapter 7, 81322(b)(5) was unavailable to the debtor. |In the absence
of statutory authority to cure a default in Chapter 7, it my be
appropriate to |l eave the debtor and the trustee to the limted
efficacy of 8108(b), and we would limt the holding in Osens to that
situation. Applying that case to Chapter 13 would be unwarranted, for
this chapter contains explicit federal statutory authority to cure
defaults and reinstate otherw se accel erated contractual duties, which
Is a right generally unknown to state law. |Indeed, the right to
effectuate a cure "within a reasonable tinme", 81322(b)(5), is useless
unless it comes with the right to freeze the status quo until such
cure has been effected. Section 362(d), on the other hand, provides
creditors with equivalent protection: in a Chapter 13 case, if the
period of cure proposed is too long or is otherwise unfair, the
Chapter 13 plan will be denied confirmation and the stay may be lifted
or nodified. To determ ne 8362 inapplicable at the inception of the
case reads out of the Code the beneficent aspects of cure and
deaccel eration. W decline to do that.

We are fully aware that this holding seem ngly contradicts

t he apparently plain standard established in Bank of Commonwealth v.

Bevan, 13 B.R 989, 7 B.C.D. 557 (E.D. Mch. 1981) and strongly
reaffirmed in denn: 8362(a) stays acts, not tinme, and therefore

peri ods of redenption which expire on their own w thout any
affirmati ve act by a party are not affected by the automatic stay. In

the contexts of those cases and others which so remark, this statement



is accurate. However, neither of these cases thoroughly analyze the
effect of this apparent rule in other contexts. |In both Bevan and
G enn the issue was whether the stay was effective to suspend the
runni ng of a nortgage foreclosure redenption period, and the answer
was, of course, no. The underlying rationale, when all of the other
argunents are stripped away, is that the event of a sale, which
triggers the redenption period, causes a fundanmental change in the
relati onship between the parties. They are no |longer parties to a

contract; instead their rights are cemented by the state | aw

consequences of sale, see In re Young, supra; In re Janmes, supra, and
nothing in the Bankruptcy Code further alters the substantive rights
of the parties (save for the extrenely limted effect of 8108(b)).

Li kewi se, there is only one point in the forfeiture process at which
the rights of the parties are irrevocably transfornmed. Once the
redenption period determ ned by the forfeiture judgnent has expired,

the vendee ordinarily has no right to redeem Gllamyv. Sanuels,

supra; Nash v. State Land O fice Board, 333 Mch. 149, 52 N.W2d 639

(1952); conversely, the vendor is under no duty to accept untinely

tenders of the default bal ance. Cf. Birznieks v. Cooper, supra. The

best way to illustrate this parallelismis to illustrate it:

MORTGAGE FORECL OSURES: Point at which right to
deaccel erate di ssol ves

Def aul t Judgnent of For ecl osure End of
and Forecl osure or Sal e Redenpti on



Accel erati on Noti ce of
For ecl osure by
Advertisenent

LAND CONTRACT FORFEI TURES: Point at which right to
deaccel erate di ssol ves

Peri od

Noti ce Judgnent Expi ration
of of of redenption
Forfeiture Forfeiture peri od

delivery of

Wit of
restitution
or

possessi on

In short, the only point which conpares with the foreclosure sale in

| egal consequence is the end of the judicially declared redenption

period. W are confronted with a clear choice; we may adopt a sinple

construction of 8362(a), holding that it does not toll

any redenption

period, and thereby undercut the rehabilitative goals of the

Bankruptcy Code; or we may broadly interpret the stay so as to give

full effect to the renedies provided to | and contract vendees under

state law. We opt for the latter alternative.

This issue was recently discussed by bankruptcy courts in

two ot her states. In In re Vacation Village Ltd. Partnership, 49 B.R

590 (Bankr. N.D. lowa 1985), the court appears to reach a contrary

result. There, the | and contract vendor served a notice of forfeiture

giving the debtor 60 days in which to redeem Evidently there is no

need to obtain a judgnent under lowa forfeiture |aw

Two weeks before

the expiration of the redenption period, the vendee filed for relief



under Chapter 11.8 1In analyzing just what rights the debtor held

under state forfeiture law, the court relied heavily on the analysis

utilized in Johnson v. First National Bank, 719 F.2d 270 (8th Cir.
1983), cert. denied, ___ US __ , 104 S. C. 1015, 79 L.Ed.2d 245
(1984), an opinion which was commented upon favorably in Aenn. 1In

Vacation Village, the court determ ned, as we do here, that the debtor

retained an equitable interest in the property before the redenption
period | apsed. However, the court then held that the expiration of

t he redenption period was not a proceeding or an act which was tolled
by any of the provisions of 8362(a). Upon the expiration of the
redenption period or the extension granted by 8108(b), full title to
the property revested in the vendor w thout any further act of the

seller. Vacation Village, 49 B.R at 592-593.

Vacation Village may be distinguished because it dealt wth

a forfeiture procedure substantially different than the one used in
M chigan. Specifically, forfeitures of |land contracts in |Iowa, or

| east sonme of them nmay occur wi thout any judicial confirmation.

Thus, the length of the redenption period declared in the notice of
forfeiture is derived, not froma statutory or judicial determ nation

but fromthe |land contract between the parties. It further appears

8\Whil e Vacation Village involved a Chapter 11 bankruptcy, we do
not find that to be a material difference. Even though the cure
provi si ons under Chapter 13 differ fromthose under Chapter 11,
access to those renedi es are governed by the sane concerns. See |In
re Young, 48 B.R. 678, 12 B.C.D. 1263, 12 C.B.C. 2d 983 (Bankr. E.D.
M ch. 1985).




that the notice of forfeiture is the sole act necessary to effect a
forfeiture; upon expiration of the stated time, the contract is
forfeited without any further action. 1d. at 593. Although the

Vacation Vill age opinion does hold that a | and contract vendee hol ds

an equitable ownership interest in the property prior to forfeiture

it is silent as to whether a vendee possesses any neans of contesting
the notice of forfeiture other than by redeeming. |In short, we can
not say that the rights of the parties to a land contract in lowa are
so simlar to the rights of purchasers and sellers in M chigan that
the rights of the parties in bankruptcy court nust be the same. |If

| owa vendees have as few rights as they appear to have, that is a
matter for the lowa | egislature; we base our analysis on M chigan |aw,
and find that buyers on |and contract have significant substantive
rights before the forfeiture is final

A second case, In re MCallen, B.L.R {70,604 (Bankr. D. Or.

1985), arises under circunstances nore akin to those which we face
here, and reaches a sim lar conclusion. There, the vendors had

obtai ned a decree of strict foreclosure, which appears to be the
Oregon equi val ent of a judgnent of forfeiture. The day before the
judicially-decreed redenption period was to expire, the debtors filed
a petition for relief under Chapter 11. The debtors argued that the
redenption period in a strict foreclosure had a different nature than
the redenption period after a nortgage foreclosure sale. The court

found that "a decree of strict foreclosure is not a decree which



i mmedi ately, finally, and conpletely cuts off the vendee's equitable

interest in the property.” 1d. at 87,262 (quoting Blondell v. Beam

243 Or. 293, 413 P.2d 397, 399 (1966)). It then held that "despite
the interlocutory decree of strict foreclosure, a debtor retains under
Oregon | aw a real property interest which cannot be term nated w thout
affirmative action.” 1d. at 87,263. Accordingly, it held that
8362(a), not 8108(b), was the controlling Code provision, and the
redenpti on period was tolled.

Li ke M chigan, Oregon | aw evidently considers a judgment of
strict foreclosure or forfeiture to be interlocutory in nature. But
again there is a material distinction: in Oregon, the vendee's
ownership interest does not termnate until the vendor takes sone
affirmati ve action to confirmand finalize the forfeiture. As we
i ndicated, infra, in Mchigan the vendee's equitable ownership
I nterest under the land contract term nates at the end of the
redenpti on period, regardless of whether any affirmative action is
taken. Were Mchigan |law the sane as Oregon |l aw on this point, our

holding in In re Chester R. MFadden, would be correct, and there

woul d be no need for this re-exam nation. Thus, while MCallen is
persuasive, it is not on all fours with the case at bar.

That opini on does, however, draw support froma third
deci sion which we find to be conceptually indistinguishable fromthis
case insofar as it discusses the effect of a forfeiture judgnent. In

In re St. Amant, 41 B.R 156, 11 B.C. D. 1285, 10 C.B.C.2d 1268 (Bankr.




D. Conn. 1984), the creditor obtained a default judgnment and recorded
it as a lien on the debtor's realty. The creditor then brought a
strict foreclosure action to enforce the lien. 1n Connecticut, the
procedure requires the debtor to obtain a judgnment of strict

forecl osure, wherein the judge establishes both the anount of the
default and sets the "law day" which is the Connecticut equival ent of
a redenption period.® The debtor eventually filed for relief under
Chapter 13 shortly before the expiration of this redenption period.
After exam ning the debtor's rights under state | aw and the Bankruptcy
Code, the court held that 8362(a) prevented the passing of the | aw
day. Inportantly, it noted the difference between the effect of a
statutory redenption period pursuant to a sheriff's foreclosure sale
and the entry of a judgnent of strict foreclosure. |In a foreclosure
sale, the only right which the nortgagor retains is the statutory
right to redeem and it is that interest which passes into the
bankruptcy estate. On the other hand, a judgnment of strict

forecl osure does not work a change of ownership; that occurs only up

°l'n Connecticut, the length of the redenption period is
evidently a matter of considerable judicial discretion; in Mchigan,
the judge's determnation is nore limted. Under Mch. Conp. Laws
8§600. 5741, Mch. Stat. Ann. 827A. 5741, the trier of fact, usually the
judge, determ nes the anount of the default, which is stated in the
judgnment for possession. That amount in turn dictates the |ength of
the redenption period, Mch. Conp. Laws 8600.5744(3), Mch. Stat.
Ann. 827A.5744(3). However, in both situations, the establishment of
t he redenption period necessitates a judicial determ nation rather
than reference to the contract between the parties, as in, for
exanpl e, |owa.



the expiration of the |aw day, ! which is part of the litigated
judgment between the parties rather than a statutorily inposed right.
The court concluded thus: "I am convinced the involuntary transfer of
ownership worked by the terns of the strict foreclosure judgnent is
the very thing which 8362(a) was designed to prevent." 41 B.R at
163. Accordingly, it held that 8362(a), and not 8108(b), controlled
the expiration of the |aw day.

The St. Amant case, we feel, correctly recognizes that the
treatment of a redenption period in bankruptcy is dependent on the
means by which that redenption period is established. Were it begins
to run by operation of |law after the change of equitable title, as in

a foreclosure sale, see In re Younqg, supra, the debtor retains no

substantive ownership interest which passes to the bankruptcy estate.
However, when the redenption period is established by judgnment, and
where, by the terns of that judgnent, equitable title does not pass
until after the redenption period has expired, the debtor retains an
actual ownership interest. The profound difference in the effect of
foreclosure sale and a judgnent of forfeiture is reflected by the

|l egal terms of art denomi nating the parties; after a judgnent of
forfeiture and until the redenption period expires, the vendor is

still called a land contract vendor, cf. Inre Kelly, = B.R

W& note that in Connecticut, just as in Mchigan, there is no
need for the creditor to take any additional action to effect the
change of ownership. Inre St. Amant, 41 B.R 156, 159, 11 B.C. D.
1285, 1286, 10 C.B.C.2d 1268, 1271 (Bankr. D. Conn. 1984).




(Bankr. E.D. Mch. 1984), whereas a nortgagee ceases to be a nortgagee
upon the sale, since even if he is not paid in full at the sale, there

no longer is a nortgage to define his status. Cf. In re Young, supra,

In re Janes, supra. In enn, the Sixth Circuit had no occasion to

exam ne the differences between foreclosure and forfeiture. W fee
that, despite the seem ngly broad statenments therein, the opinion my
rightly be limted in application to statutory redenption peri ods
whi ch begin to run after an event which has caused equitable title to
t he property to change hands, and that where no change of equitable
ownership occurs until after its expiration, the debtor retains an
interest in the property (and in the contract) which may be dealt wth
i n bankruptcy.

Once we reach this decision, we have little difficulty in
hol ding that the stay is in effect here. The judgnment of forfeiture
is not final until the redenption period expires; thus, any further
proceedi ngs to obtain possession constitute the continuation of a
judicial proceeding against the debtor within the intended neani ng
8362(a)(1). Likew se, any automatic transfer of the debtor's property
i nterest occasioned by the expiration of the redenption period would
constitute the enforcenment of a pre-petition judgnment against the
debtor or his property, 8362(a)(2), and an act to obtain possession
property of the estate, 8362(a)(3). Qur decision is consistent with
the spirit, if not the letter, of denn: where there is no

substantive right to cure a default and deaccel erate a debt under



state law, the stay is ineffective as to any acts to obtain possession
of property; but once the debtor cones under the protection of the
Bankruptcy Code with an equitable ownership interest in the property,
the stay affords himthe opportunity to protect that interest via the
means provi ded by the Bankruptcy Code.

In the case at bar, we hold that since the debtor filed his
Chapter 13 petition before the 90th day of his redenption period was
over, various provisions of 8362(a) tolled the expiration of that

redenption period. MCallen, supra; St. Amant, supra. |If his plan

proposes a cure of the |and contract default in a reasonable period of
time and is otherwi se confirmable, 11 U S.C. 81325, (questions we do
not deci de today), he may cure the default and reinstate the original
ternms of his land contract with the Cotners. Accordingly, the
Cotners' motion for relief fromthe automatic stay is denied.

An order consistent with this opinion will be entered

cont enpor aneously herewi th.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



